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(p. 7), that " on the basis of international law must rise world law as a 
higher expression of the agreement of the will of nations " (p. 8) would 
seem to indicate that by " world law " the author means such parts of 
the body of international law as have been formally ratified by nations. 
In assigning a " higher status " to this " world law " the author shows a 
strange partiality for formal declarations over long-established custom. 
Jt is like assigning a higher status to the statute law of a state than to 
its common law, however more fundamental might be the rights embodied 
in the latter. The misuse of the term " world law " becomes more serious 
when there are included under it such conventions as those providing for 
the Universal Postal Union, the Bureau of Weights and Measures, the 
Union for the Protection of Industrial Property, etc. As being formal 
agreements between the nations of the world they are part of the body 
of international law, but inasmuch as they relate to mere matters of 
mutual convenience they bear rather the character of international ad- 
ministrative regulations. To assign to them a " higher status " than to 
the unwritten law defining the fundamental rights of nations is as errone- 
ous as it would be to regard patent rights defined by statute as more 
important than property rights denned by the common law of centuries. 
Moreover, although the conventions adopted at the Second Hague Con- 
ference deal with matters of political significance, the fact that they were 
signed subject to a total of sixty-two reservations, and the fact that any 
Power may denounce a given convention upon due notice, would seem 
to deny to those conventions a " higher status " than is possessed by those 
rules of international law which, though unwritten, are in universal 
acceptance among nations. 

Such purely theoretical statements as that " sovereignty is an attribute 
of mankind as a whole [p. 10]. * * * Nations have no sovereignty 
over against world sovereignty [p. 11]. * * * It is no longer a 
question whether the whole human race shall be one organized political 
body [p. 7]," are too far removed from the facts of international life to 
be worth serious discussion. C. G. Fenwick. 

The Law of Domicile in its Relation to Succession. By Norman Bent- 
wich. London : Sweet and Maxwell, Ltd. 1911. pp. xii, 204. 

The title page of this volume describes the author as " Sometime scholar 
of Trinity College, Cambridge, and of Lincoln's Inn, Barrister-at-Law," 
and the preface indicates that he is a former pupil of Dr. Westlake. 
The preface adds that " This book is founded on the Essay which was 
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awarded the Yorke Prize at Cambridge University in 1910, and is pub- 
lished in accordance with the terms of the Prize," and that the author's 
"primary authorities have been the reports of the English cases," to 
which he has been guided by the use of text books on private interna- 
tional law. The table of cases includes some 350 reported decisions, 
which are referred to more or less fully in the text. 

In the first chapters there is traced " the rise and decline, as it were, of 
the principle of domicile in its relation to succession," whereby movables 
belonging to a deceased person devolve according to the law of the 
country where he last had his domicile. At first it was in the discretion 
of the court as a matter of comity to apply this rule or not, "but the 
practice gradually became so regular that it had the force of law " (p. 5). 
The earliest reported English decisions bearing on the subject date from 
about the middle of the eighteenth century, a time when, however, the 
notion of domicile as distinguished from residence was not clearly estab- 
lished. Not until 1801, in the case of Somerville v. Somerville, was the 
rule in " favor of the application of the law of domicile to the distribution 
of the personal estate" (p. 9) finally settled. 

This case also raised the question as to what constituted domicile, and 
while the court on this point held correctly that the domicile of origin 
remains until it has been clearly abandoned, it indicated the now gen- 
erally considered erroneous doctrine that two domiciles may be simultane- 
ously acquired. The author states that 

The more exact determination of the doctrine [of domicile] was largely worked 
out in another branch of law by Sir William Scott (afterwards Lord Stowell). 
That great jurist, as head of the Admiralty Court during the Napoleonic wars, 
elaborated the idea of domicile in hia prize decisions upon enemy property 
(p. 10). 

It will be recalled, however, that the question before Lord Stowell in 
these decisions was the national character of the claimant in time of war. 
Can it be said that the same considerations govern the determination of 
this question as that of technical domicile in time of peace? Query, 
therefore, whether mere residence for purposes of trade is not sufficient 
to establish national character in time of war, and how much Lord 
Stowell's decisions on this point really contributed to the definition of 
domicile. 

As to testamentary succession at the time of Somerville v. Somerville, 
the law was not yet clearly established that a will must satisfy the formal 
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requirements of the law of the domicile. This rule, however, was finally 
settled in Stanley v. Bernes (1831), and from then on for many years the 
law of the domicile governed the distribution and succession to personal 
property in both testacy and intestacy. But the harshness resulting from 
the strict enforcement of this principle was ameliorated in 1861 by Lord 
Kingsdown's Act, which declared valid wills conforming to the law of 
the place where made or of the domicile of origin as well as of the dom- 
icile of choice. 

The last ten pages of the chapter are devoted largely to a historical re- 
view of the question whether a change of domicile requires a change of 
nationality. While several judges had previously expressed views in the 
affirmativ, it was definitely decided in the famous case of Udny v. Udny 
(1869) that the two were entirely separate and distinct notions. The 
author says: 

The decision is of great importance as defining the exact nature of a domicile 
of origin and its relation to a domicile of choice. * * * when a different 
domicile of choice is acquired, the domicile of origin is only in abeyance, reviving 
immediately the other is abandoned, and it continues until a second domicile of 
choice has been acquired (p. 22). 

This conception of domicile of origin constitutes, he adds, the specially 
English character of domicile. The doctrine of Udny v. Udny stood 
until the time of Huntly v. GasTcell (1906) and subsequent decisions, 
which indicate a tendency again to confuse domicile with nationality and 
to cloud the distinction between the two so clearly pointed out in Udny 
v. Udny. Upon the Continent, on the other hand, the principle of 
domicile, the author says, " has not been so much modified as abandoned 
in favour of the principle of nationality" (p. 29). The existence of 
these two different principles has led to confusion in the law of succession 
where the deceased leaves personal property both in England and on the 
Continent. 

Prom this interesting historical introduction the author passes to a 
discussion of the nature and definition of domicile in Chapter II on 
" The English Conception of Domicile." After an incomplete attempt 
at developing the notion of domicile, the author takes up the subheadings 
" Domicile of Married Woman " and " Domicile of Minor." Under the 
latter he strangely enough treats the domicile of ambassadors, consuls, 
soldiers, sailors and persons entering the service of foreign states. 
Then, under the subheading "Domicile of Choice," the definition of 
domicile is resumed : 
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The domicile of choice is determined by the two elements of the fact of residence 
and the will to remain, which must both be present to oust the domicile of 
origin conferred by law; * * * To constitute the domicile the choice must 
amount to a voluntary purpose, and the residence must not be prescribed by 
some external necessity. * * * A person can have but one domicile at a time 
for purposes of succession, and he can not be without one ( pp. 36-37 ) . 

Some space is also given to a discussion of objections to the " criterion 
of domicile," which it would seem might properly have been included in 
the last chapter entitled " The Validity of the Principle of Domicile in 
Succession." 

Under the subtitle " Oriental Domicile," the author handles a fasci- 
nating subject in an able manner and supports the proposition that the 
law of the domicile to which one becomes subject in Oriental non- 
Christian countries is "not the ordinary law of the land, but the law 
governing the special group to which he belongs" by virtue of special 
treaty provisions, or the consent of the local sovereign. He points out, 
however, that in the decision of the British Supreme Court in China in 
Re Tootal's Trusts (1883), approved by the Privy Council in the case of 
Abdul Messih v. Farra (1888), it was questioned whether domicile could 
be acquired in a country like China, and the court 

held that the jurisdiction which the Emperor of China had permitted the British 
Crown to exercise over its own subjects in the country could not be considered 
as the law of a domicile, because the English community in China did not 
possess the supreme sovereign territorial power (p. 48). 

But, he adds, the soundness of these decisions has been shaken by directly 
contrary decisions of the United States Court for China in Be Allen's 
Will (1907) and of the Supreme Court of Maine in Mather v. Cun- 
ningham. 

In Chapter III on " Eeal and Personal Property," the author divides 
all property, as customary in private international law, into movables and 
immovables. Though the law of the domicile, he states, governs in gen- 
eral the succession to movable property and the lex loci rei sitw remains 
supreme as regards immovable property, the chapter, however, is chiefly 
taken up with a consideration of the latter phase of the subject. 

The author analyses his subject in the fourth chapter as follows : 

Succession in English law comprises two separate and distinct stages which 
are subject to different principles of law. In the first place the estate of the 
deceased has to be administered, i. e., the right of succession must be legally 
approved, the debts of the deceased paid, and the fiscal duties charged upon the 
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estate must be satisfied. When this has been done, the surplus of the property 
i~ distributed among the successors, according to the directions of the deceased, 
if he left a will, and according to the law governing his intestacy if he left no 
will (p. 66). 

And in this analysis may be seen the relations of the fourth and the 
succeeding three chapters: "Administration of the Estate" (Chapter 
IV), "The Effect of Domicile upon the Distribution of the Estate" in 
cases of (a) intestacy and (b) testamentary succession (Chapter V), 
"Limitations of the Regulation of the Succession by the Law of the 
Domicile " dealing with exceptions to the operation of the domiciliary 
law in regard to (a) the form of the will, (b) wills exercising a power of 
appointment, (c) wills affected by marriage settlements and marriage 
(Chapter VI), and " Death Duties and Domicile " (Chapter VII). 

In Chapter IV the author makes this interesting statement : " It is 
the actual situation of the moveables when they are concrete chattels, 
and the place where they can be sued for or recovered when they are 
choses in action, that is the basis of jurisdiction " (p. 67) of English 
courts in granting or supervising administration. He adds : 
The lex fori, and, in the case of immovables, the lex situs, govern the adminis- 
tration till it has been completed, and the balance of the estate is available for 
distribution. Then, and then only, the law of the domicile comes into operation 
(p. 67-8). 

In practice, however, deference is paid, he points out, to whatever dis- 
position the courts of the domicile have made in regard to the adminis- 
tration, as they are considered the seat of the primary administration 
of the personal property (p. 74) . 

The chapter on " Death Duties and Domicile " deals with the law 
governing the imposition of those charges which are levied by the gov- 
ernment on property within its jurisdiction passing on the death of the 
owner such as, in England, estate duty, legacy duty and succession duty. 
This proceeding is regarded as a part of the administration of the estate, 
and therefore would logically be governed by the law controlling the 
administration. On the theory, therefore, that the state of the adminis- 
tration gives protection to the property physically within its jurisdiction 
or to the owner domiciled therein or claiming under its laws, wherever 
the property may be situated, 

it not infrequently happens that the same property is subject to double imposts 
of the kind, levied both in the country of its actual situation and the country 
where it is deemed to pass beneficially (p. 151). 
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"While the author suggests, as a means of obviating these double imposts, 
that states should accept (possibly by international agreement) some 
uniform principle upon which to levy fiscal dues, preferably that of domi- 
cile, as " It is the country of the domicile v/hich most often in fact gives 
the protection to the movable property of the deceased" (p. 162), he 
points out that the tendency in recent years has not been in this direction, 
and believes that 

So long as governments are continually looking for new sources of taxation, it 
ii unlikely that they will agree to resign claims which are easily enforced, and 
which offer the additional attraction of making the foreigner pay (p. 163). 

The choice of the particular law which shall govern a given subject is 
in some instances governed by different principles in different countries. 
For example, if a German domiciled in France brings a suit in an 
English court and the court decides that the law applicable to the case 
is the law of his domicile (French law), which law in turn provides that 
the law governing such a case shall be the lex fori (English law), the 
English court must decide which of the two principles for determining 
the choice of the law applicable to the case, it will follow. If it follows 
the principle in use in France, it will apply English law to the case, 
and we have an example of Renvoi, or the throwing back of the case 
upon the law of the court's country. If, however, the French law pro- 
vides that the law governing such a case shall be the law of the plaintiff's 
nationality, the English court will apply German law to the case, and 
we have an illustration of Ruck-verweisung , or the passing on of the 
case, as it weie, to another jurisdiction. The method of resolving the 
conflict between principles of private international law is examined some- 
what at length by the author in Chapter VIII, "The Doctrine of the 
Renvoi in Succession," and the conclusion is reached that British tri- 
bunals have shown, almost from the beginning, a tendency to apply the 
law and give judgment as if they were seated in the foreign country 
whose law they hold to be applicable to the particular case. In other 
countries, the author adds, " the balance of judicial opinion has strongly 
supported " the use of the Renvoi. He advocates the general acceptance 
of the doctrine of Renvoi as tending to secure the main object of private 
international law in respect to succession. to movable property, namely: 

to secure a unity in the distribution of the succession, so that the whole of the 
moveable estate of the deceased, at any rate, though situate in several jurisdic- 
tions, may be distributed on one system and subject to one law (p. 181). 



554 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

In the last chapter of the book (Chapter IX) the author takes up " the 
Validity of the Principle of Domicile in Succession " and sets forth a 
number of considerations against England's giving up that principle 
and adopting in its place in conformity " with most of the Continental 
states the principle of nationality " (p. 189) . 

A not very complete index closes a small volume which, barring some 
faults of arrangement, ranks high in the estimation of the reviewer as a 
study of a legal topic, which the author hopes will be of use " to students 
of private international law * * * and * * * to those con- 
cerned in the administration of estates about which a question of domicile 
arises." True, the book is made up largely of a discussion of decided 
cases which are summarized, compared, distinguished if need be, and the 
underlying propositions of law, if any, uncovered before the reader's 
eyes, but this is a method too rarely met with in the law books of a time 
when the legal profession is bewildered by a multitude of isolated in- 
stances. Lester H. Woolsey. 



The Alien Problem and its Remedy. By M. J. Landa. London: P. S. 
King & Son. 1911. " pp. xv, 327. 

The alien has found a sturdy champion in M. J. Landa, author of The 
Alien Problem and its Remedy. But if one is impressed with the 
author's sympathy and fervor in the alien's behalf, one is no less struck 
by his grasp of the subject discussed and the fulness and accuracy of his 
information. The book is in no sense a legal 'treatise ; nor does it con- 
sider the political questions involved in the access of an alien population. 
The subject is treated altogether in its "social and economic aspects;" 
and the problem is dealt with only as it affects the British Isles. Within 
these limits, however, the survey is comprehensive. 

If, as Mr. Landa says, the alien question in Great Britain is " largely 
statistical," the problem it presents does not appear alarming to one 
familiar with the immense figures representing alien immigration to the 
United States. In 1881, the total population of the United Kingdom 
in round numbers was 35,000,000, and the alien population numbered 
only 136,000. In 1891, the total population was 38,000,000; the alien 
population, 320,000. In 1901, the t6tal population was 42,000,000, and 
the alien population, 287,000. In the decade between 1881 to 1891 
there was an increase of but 84,000 in the number of aliens; and in the 
decade between 1891 and 1901 there was an increase of only 68,000. 



